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BeforeBERGER, JACOBS, andRIDGELY, Justices.
ORDER

This 28" day of July 2011, upon consideration of the pattleiefs, the
Superior Court’s order on remand, and the parsegplemental memoranda, it
appears to the Court that:

(1) The appellant, Samuel McGlotten, filed this @gpfrom the Superior
Court’s summary dismissal of his first motion foospconviction relief.  After
considering the parties’ briefs, we remanded th&en&o the Superior Court for
expansion of the record and reconsideration of mmerits of McGlotten’s
ineffective assistance of counsel claims. The S8op€ourt issued its expanded
decision on remand and the parties have filed smpphtal memoranda in

response. After careful consideration of all tb&ues, the Court finds no merit to



McGlotten’s appeal. Accordingly, the judgment betSuperior Court shall be
affirmed.

(2) The record reflects that McGlotten was arrested007 and charged
with multiple drug-related crimes. The evidencdrel established that a police
informant named William Holloman contacted McGlott® arrange for a drug
purchase at a gas station. The police recordeghbee calls between Holloman
and McGlotten by holding a tape recorder up to éfolin’s telephone. These
recordings were admitted into evidence. After regnag the drug purchase, the
police officers then conducted surveillance ofdlas station at the appointed time.
Officers saw McGlotten drive his car into the parkilot, park next to a portable
toilet and exit the vehicle. McGlotten stood nexthe passenger side of the car
and called Holloman to let him know where he wd$e front seat passenger in
McGlotten’s car then exited the vehicle and wenb ithe toilet. Officers
approached McGlotten and apprehended him as habag to enter the driver’s
side of the vehicle. On the ground where he hahlseen standing, the officers
found over 40 grams of cocaine packaged in smbalilggies. The officers arrested
McGlotten and thereafter conducted a taped interviePrior to trial, the State
provided defense counsel with a summary of McGhdtstatement but failed to

provide the tape itself. Trial counsel objectedatimission of the tape. The



Superior Court took a recess to allow defense adutes listen to the tape.
Thereafter, defense counsel withdrew the objection.

(3) The jury convicted McGlotten of one count eash trafficking
cocaine, possession with intent to deliver cocamajntaining a vehicle for
keeping controlled substances, and possessionugfpiiraphernalia. The Superior
Court sentenced McGlotten to a total period of yfaine years at Level V
incarceration, to be suspended after serving twkwy years in prison for
decreasing levels of supervision. This Court afid McGlotten’s convictions on
direct appeal.

(4) Thereafter, McGlotten filed his first motionrfpostconviction relief,
asserting multiple claims of ineffective assistanteounsel. The Superior Court
summarily denied McGlotten’s motion. After the fes filed their briefs on
appeal, the Court concluded that the matter shbaldemanded to the Superior
Court for expansion of the record and reconsidemadif the merits of McGlotten’s
ineffectiveness claims. On remand, the SuperiourCallowed McGlotten to
amend his postconviction motion to include adddéiloneffectiveness claims. The
Superior Court also obtained responses from Mc@ittrial counsel and from
counsel for the State. In a thoughtful, twentyeseypage opinion, the Superior

Court denied all of McGlotten’s claims and returnled matter from remand.

! McGlotten v. Sate, 2008 WL 5307990 (Del. Dec. 22, 2008).
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(5) In his opening brief on appeal, McGlotten claithat his trial counsel
was ineffective because he failed to: (i) pursuelgjection to the State’s untimely
disclosure of the taped police interview of McGdoit (i) object to an untimely
preliminary hearing; (iii) investigate his case awlatain witness statements; (iv)
file a discovery motion; (v) file a motion to disssibased on continuances granted
to the State while waiting for the medical exammeeport; (vi) object to perjured
testimony; (vii) file a motion to suppress; (viil)e a motion for a judgment of
acquittal; (ix) assert his right not to wear prisgarb during trial; and (x) request
an accomplice credibility instruction.

(6) An application for postconviction relief alleg ineffective assistance
of counsel must establish that: (i) trial counsekpresentation fell below an
objective standard of reasonableness; and (ii) foutcounsel’'s unprofessional
errors, there is a reasonable probability thatahieome of the trial would have
been differenf. A “reasonable probability” means a probabilitattis sufficient,
considering the totality of the evidence, to undesrconfidence in the outconie.
A defendant must set forth and substantiate comcedlegations of actual
prejudicé in order to overcome the “strong presumption” thedunsel’s

representation was professionally reasonable.

2 grickland v. Washington, 466 U.S. 668, 687-88 (1984).
%1d. at 694-95.

* Younger v. Sate, 580 A.2d 552, 556 (Del. 1990).

® Srickland v. Washington, 466 U.S. at 689.



(7) McGilotten’s first argument is that trial couhseas ineffective for
failing to pursue his objection to the State’s omay disclosure of the taped police
interview. McGlotten raised the issue of the Sgatentimely disclosure as a
ground for reversal in his direct appeal. We hiblen that the record did not
reflect “that an earlier disclosure of the recogdwould have resulted in a different
outcome at trial® Defense counsel initially objected to the untiyndisclosure
but withdrew the objection after listening to tiapeé and determining that it did not
contain any incriminating or prejudicial materialAlso, the written summary of
the tape, which had been timely disclosed by thesgmutor, accurately
summarized the contents of the tape and thus Mt£bBldtad not suffered any
prejudice from the untimely disclosure. Under tticcumstances, McGlotten
cannot establish that his trial counsel was inéffecfor failing to pursue a
meritless objection at trial.

(8) McGlotten next argues that his trial counses$ weeffective for failing
to object to his untimely preliminary hearing, wiie/as held fourteen days after
his arrest. In this case, the preliminary hearing was schestifibr July 19, 2007,
seven days after his initial appearance beforectimemitting magistrate, but was

postponed for another seven days because theyiegtdfficer was not available.

® McGlotten v. Sate, 2008 WL 5307990, at *2.

" Superior Court Criminal Rule 5(d) provides, amartber things, that a defendant is entitled to dimpieary
hearing within 10 days of the defendant’s initippaarance before the magistrate if the defenddmeirsy held in
custody. The ten-day time limit may be extendeth wie defendant’s consent.
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Defense counsel did not object to a continuanceteviewing McGlotten’s claim
below, the Superior Court held that even if couhsel objected to the continuance
and the court had dismissed McGlotten’s case aptbkminary hearing stage, the
State still would have been entitled to seek arctneent against McGlotten on the
same charges. In fact, the grand jury did indicQ¥btten in this case on August
13, 2007. Accordingly, McGlotten cannot establighy prejudice from his
counsel’s failure to object to the brief delay is preliminary hearing.
(9) McGilotten’s third argument is that counsel wasffective for failing

to investigate his case and obtain witness statemelm his affidavit, however,
trial counsel disputes McGlotten’s contention arsseats that he received the
police reports with the witness statements priotrial and provided copies to
McGlotten. Trial counsel discussed the case wétectives and the prosecutor,
reviewed tapes of the preliminary hearing, ancetistdl to the audio tapes of the
recorded conversations between McGlotten and Hellom Defense counsel
indicated that he declined to interview the femalkessengers who were in
McGlotten’s vehicle because he did not want todaaformation that may have
negatively impacted McGlotten’s defense. Instealinsel’s strategy was to use
the absence of these witnesses to suggest thatoorleose passengers was
responsible for the drugs found next to the vehtblereby creating reasonable

doubt. Under these circumstances, we agree watlstiperior Court’s conclusion



that trial counsel’s strategy was reasonable aatlMctGlotten failed to establish
ineffective assistance.

(10) McGlotten next claims that counsel was indffecfor failing to file a
specific request for discovery under Rule 16. Dséecounsel explained in his
Rule 61 affidavit, however, that he had receivetb@atic discovery from the
State pursuant to an agreement and that McGlo#deaived all of the discovery
materials that counsel otherwise would have regdgstirsuant to Rule 16. Again,
we agree with the Superior Court’s conclusion MaGlotten can establish neither
error nor prejudice with respect to this claim.

(11) McGlotten next asserts that counsel was ingffe for failing to file a
motion to dismiss based on continuances grantethéoState while awaiting
production of the medical examiner’s report. Defenounsel explained, however,
that he did not oppose the State’s request for@aweek continuance after the
State agreed that it would dismiss all chargekefresults of the report were not
received within that period of time. The Supe@ourt, in denying McGlotten’s
ineffectiveness claim, explained that a two-weekayleof trial because of the
missing report would not have been grounds for whisah of the case.
Accordingly, McGlotten is unable to establish amgjpdice from counsel’s failure
to file a motion to dismiss because, as the Sup@uurt explained, there was not

a sufficient basis for such a motion, and it wdwdde been denied.



(12) Next, McGlotten argues that his counsel waffactive for failing to
object to the alleged perjured testimony of twonegses. First, McGlotten asserts
that the officer who testified at his preliminargdring stated that no specific
amount of drugs had been mentioned in the convensabetween McGlotten and
Holloman. At trial, however, a different officeedtified that Holloman had
ordered an ounce of cocaine from McGlotten. Hodanalso testified at trial that
he had ordered an ounce of cocaine from McGlotefense counsel, in his
affidavit, stated that the preliminary hearing itesiny was technically correct
because neither McGlotten nor Holloman used thent&in ounce” in their
discussions. Nonetheless, there was evidence $pataking in drug lingo,
Holloman had ordered an ounce of cocaine whenldeMoGlotten, “I need to get
straight for tomorrow.” Defense counsel stated tleadid not focus too much on
the specific agreement between McGlotten and Halom his cross-examination
of withesses because he did not want to open tbe fdo the State to introduce
evidence of prior drug purchases between Hollomaa MlcGlotten. In fact,
defense counsel points out, that when he press#édniin on cross-examination
about the differences between his testimony andt wias heard on the audio
tapes, the State objected and argued that if Halloamswered defense counsel’s

guestion it would open up the door to prior drugldebetween the two men.



Under these circumstances, McGlotten has not owercthe presumption that
counsel’s approach was “sound trial stratelyy.”

(13) McGlotten also contends that counsel was @u#iffe for failing to
object to Holloman’s allegedly perjured testimonyAccording to McGlotten,
Holloman lied on cross-examination when he respdndém not sure,” in
response to defense counsel’'s question about whigstheutcome of Holloman’s
pending criminal charges depended on his testifyagginst McGlotten at trial.
We find nothing to support McGlotten’s contentidigwever, that Holloman’s
statement constituted perjury. Accordingly, wescgjhis contention that his trial
counsel was ineffective for failing raise such ssue at trial.

(14) McGlotten’s seventh claim is that counsel wefective for failing
to file a motion to suppress: (i) the cocaine skizg police officers in the bag next
to McGlotten’s car; (ii) the tape of McGlotten’s lpe interview; and (iii) the
audio tapes of the phone conversations between dfig@l and Holloman. In
response to McGlotten’s contention, defense coustsééd that he did not file a
suppression motion because there was no legal toadis so. The cocaine seized
by police was found in plain view in a public plaaad thus was admissible.

McGlotten’s taped interview had been conductedrditeGlotten was read his

8 qrickland v. Washington, 466 U.S. at 689.
° See Williamson v. Sate, 707 A.2d 350, 358-59 (Del. 1998).
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Miranda rights and also was admissilfle. The recordings of the phone
conversations were made by a police officer holdigandheld tape recorder up to
Holloman’s phone, with Holloman’'s consent, while hes engaged in a
conversation with McGlotten. Under the circumstmadhe recordings were not
illegal, as McGlotten contends, under 11 Del. @482(c)(5)(a)* We agree with
the Superior Court’s conclusion that, if counsdal fitked a motion to suppress on
any of these grounds, it would have been deniednastless. Accordingly,
McGlotten has failed to establish ineffective assise of counsel in this regard.
(15) McGlotten next argues that counsel was inéffedor failing to file a
motion for a judgment of acquittal. On direct aglpdicGlotten raised a similar
claim, contending that the evidence was insufficiensupport his convictions.
We rejected that argument, however, concluding that State had presented
sufficient evidence from which any reasonable junould have found McGlotten
guilty beyond a reasonable doubt. Under the cistantes, we find that
McGlotten has failed to establish that the outcarhdis trial would have been
different if defense counsel had filed a motion ®rjudgment of acquittal.

Accordingly, we reject this claim of ineffectivesistance.

19 Miranda v. Arizona, 384 U.S. 436 (1966).

! Section 2402(c)(5)(a) provides that it is lawfat f1 law enforcement officer in the course of tfficer's regular
duties to intercept an oral communication if théicef initially detained one of the parties and ihears the
conversation.

'? See McGlotten v. State, 2008 WL 5307990, *1.
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(16) McGlotten’s ninth argument is that defensensall was ineffective
for failing to assert McGlotten’s right not to weprison garb at his trial. As
defense counsel explained in his affidavit, howegleGlotten did not request to
wear civilian clothing and did not have anyone appmn his behalf before trial to
provide civilian clothing. Under the circumstance® do not find that McGlotten
was “compelled” to appear at trial in prison g&tbAlthough counsel should have
advised McGlotten to wear civilian clothing if heutd obtain it, we do not find
any reasonable probability that the outcome of M¢@h’s trial would have been
different if McGlotten had been wearing street lnést. Accordingly, we reject
McGlotten’s ineffective assistance of counsel claim

(17) Finally, McGlotten claims that defense counsas ineffective for
failing to request a instruction cautioning theyjuabout relying upon the
uncorroborated testimony of McGlotten’s accompligejloman’* McGlotten is
incorrect, however, in his suggestion that Holloeantestimony was
uncorroborated. In fact, a police officer overlie#ine conversations between
McGlotten and Holloman and several officers witmesshe arranged drug
transaction between the two men. Accordingly, e o ineffective assistance
on defense counsel's part for failing to request astomplice credibility

instruction.

13 See Smith v. State, 2009 WL 1659873 (Del. June 15, 2009).
14 see Bland v. State, 263 A.2d 286 (Del. 1970).

11



NOW, THEREFORE, IT IS ORDERED that the judgmenttlud Superior
Court is AFFIRMED.
BY THE COURT:

/sl Carolyn Berger
Justice
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